United States Department of the Interior
BUREAU OF INDIAN AFFAIRS
Northwest Regional Office
911 Northeast 11" Ave
Portland, Oregon 97232

In Reply Refer To:
Division of Tribal Government
Memorandum ’ : :
To: Superintendent, Puget Sound Agency
Digitally signed by
From: Northwest Regional Director ket
rom 2 k’-— ?;a&zozme. 2170209
Subject: Tulalip Resolution Number 2023-394, Amending Chapter 2.20 TTC Appeals

The Tulalip Tribes of Washington (Tribes) adopted Resolution 2023-394 (Resolution),
amending Chapter 2.20 TTC Appeals, improving the speed at which appeals are processed
without compromising the quality of such proceedings, on September 01, 2023. The Tribes state
the Resolution is enacted pursuant to their authority at Article VI, Section 1(K) & (L) of the
Tulalip Constitution (Constitution). You reviewed, approved, and forwarded the Resolution to us
for further Secretanial review as required under Article VI, Section 2, of the Constitution on
September 06, 2023. We received your submittal on September 06, 2023. We reviewed the
Resolution and find no legal reason to rescind your approval. Therefore, the subject resolution
stands effective as of September 12, 2023. Please contact Sharon Jackson, Tribal Government

Specialist at Sharon.jacksoni@bia.gov for comments.
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O?L\G Amending Chapter 2.20 TTC Appeals

WHEREAS, the Board of Dirccters is the governing body of the Tulalip Tribes under the
Constitution and Bylaws of the Tribes approved by the United States Commissioner of Indian
Affairs and the Sceretary of the [ntenior on January 24, 1936, pursuant 1o the Act of June 18,
1934 (48 Stat. 984, 25 U.S.C. 5123); and

WHEREAS, under the Tulalip Tribes Constitution Article VI, Scctions 1{K) & (L), the Board of

Directors has the authority to safeguard and promote the peace, safety, morals, and general
welfare of the Tulalip Reservation by regulating the conduct of trade and the use and disposition
of property upon the reservation, and to promulgate and enforce ordinances governing the
conduct of members of the Tribes providing for the maintenance of law and order and the
admimstration of justicc by cstablishing a tribal court and defining its duties and powers; and

WHEREAS, the Board of Directors finds that changes to the Tribes”™ appellate code along with
the provision of additional resources to the court clerk’s officc will improve the speed at which
appeals are processed without compronusing the quality ot such proceedings;

NOW THEREFORE BE IT ENACTED, by the Board of Directors of the Tulalip Tribes:

Section b, Amending chaprer 2 20 TTC. Tulalip Tribal Code Chapter 2.20, Ord. 49 § 4.11, Res.
2010-10, Res. 2011-545, and Res. 2023-232 are hereby amended as indicated by the attached
minc-page document, with deletions stricken through and additions underlined.

Section 2. Effective date. This ordinance shall be in full foree and effect on December September
1. 2023 subjcct to approval by the Superintendent of the reservation pursuant to the Tulalip
Constitution Art. VI, §2.

ADOPTED by the Board of Directors of the Tulatip Tribes of Washington at a regular board
mecting assembled on the LS4 day of StLpkermber ; 2023. with a quorum
present. by avotecof  {p For, ()  Against,and J  Abstain,

TULAL!_P TRIBES OF WASHINGTON

ATTEST: Ten Gobln Cha:r

Ml . Poty—

chra Pm:.y Scc.rctary

Pagelofl
If this Ordingnce is muitiple pages the signatures will be on last page




2.20.010 Count of Appcals.

(1) Jurisdiction. The Court of Appcals shall have jurisdiction to hear appeals from the Tulalip
Tribal Court, unless otherwise restricted by provision of the Tulalip Tribal Codes.

(2) Composition. The Tulalip Court of Appeals is the appellate body for the Tulallp Tribes,
Pancls shall be composcd of three Justices. The Chief Justice may, in his discretion, cmpanc} all
of the Justices of the Court of Appeals for an en banc pancl to decide the issues on appeal.

(3) Finality. Decisions tssucd by the Court of Appeals arc final.

(4) Definitions. As uscd in this title, unless the context otherwise requires, the following
definitions shall apply:

(a) “Costs™ means the costs associated with litigation and any subsequent appeals, which
could include the filing fees, service fees, juror fees, witness fecs, transcription fees and
other related costs

(b) “Days” mcans calendar days
(¢) “Frivolously™ means having no sound basis in law or fact.
(d) “Judicial days™ mecans business days of the Tulalip Tribal Court.

(5) Computation of time. When the final day of a time period within which an act under this
chapter 15 10 be done falls on a Saturday. Sunday, or holiday, that act must instcad be completed
by the end of the next business day,

2.20.020 Right of appeal.

(1) Who May Appceal. Any party who claims, in good faith, that the Tulahp Tribal Court made a
mistake in interpreting the law or a mistake 1n procedure which affected the outcome of the case
shall have the nght to appeal

(2) Appealable Orders. An appeal is properly before the Court of Appeals 111t concerns an
appcalablc order, unless otherwise restricted by provision of the Tulalip Tribal Codes. An
appealable order is:

(a) A final judgment or order of the Tribal Court; or
{b) An order denying appellant’s request for recusal; or

(¢) An order affecting a substantial right and which determines the action and prevents a
tudgment from which an appeal might be made.

(3) Appeals by the Tulahip Tribes in a Cniminal Case. In addition to an appcal pursuant to
subscction (2) of this scction, the Tulalip Tribes shall have the night to appeal from the following
in a criminal casc:
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(a) A decision, judgment, or order of the trial court dismissing a charge or complaint,
vacating a verdict or judgment, or granting a new tnial, as to any one or more counts, or
any part thercof’

(b} An order granting a motion by the defendant for return of property or to suppress or
cxelude any cvidence, provided, that the Tribes certifics that the appeal is not taken for
purposes of delay and the cvidence is substantial proof of a fact material in the
procceding;

(c) A scntence in a criminal casc that includes provision(s) that are unauthorized by law,
or omits provision(s) required by law; and/or

(d) The Tribes may appeal any decision declaring an act of the Tulalip Tribes’ Board of
Directors to be unconstitutional and/or in violation of the Indian Civil Rights Act, so long
as jcopardy has not attached.

If the Tulalip Tribes files a pretnal appeal pursuant to this section, or a motion for
reconsideration pursuant to TTC 2.20.110, speedy trial shall toll untl the Court of Appeals issucs
a final order resolving the appeal. The Tribes shall then have 45 days, or the remainder of speedy
trial, whichever is greater, to bring the defendant to trial following the defendant's next
appcarance on the tnial court’s criminal calendar.

The Tribes may not appeal a verdict of not guilty in a cnminal case,

(4) Appeals in a Civil Case Without Final Judgment. In civil cases, the Tulahip Court of Appeals
shall have jurisdiction over appeals

(a) From interlocutory orders of the Tulatip Tribal Court that grant, continuc. modify,
refuse, or dissolve injunctions, or refuse to dissolve or modify injunctions;

{b) Over any order that the Trial Court certifics, or that all partics to the hitigation have
stipulated, that involves a controlling question of law as 1o which there is substantial
ground for a ditference of opinion and that immediate review of the order may matenally
advance the ulimate termination of the hitigation; or

(¢) When more than one claim tor relicl 1s presented in an action, whether as a claim,
countcrclaim. cross claim, or third party claim, or when multiple partics are involved, the
court may direct the entry of a final judgment as to one or more but fewer than all of the
claims or parties only upon an express determination in the judgment, supported by
written findings, that there is no just reason for delay and upon an cxpress direction for
the entry of judgment. The findings may be made at the time of entry of judgment or
thereatter on the court’s own motion or on motion of any party. In the absence of such
findings, determination and direction, any order or other form of decision, however
designated, which adjudicates fewer than all the claims or the rights and habilities of
fewer than all the partics shall not terminate the action as to any of the claims or partics,
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and the order or other form of decision 1s subject to revision at any time before the entry
of judgment adjudicating all the claims and the nghts and liabilities of all the partics.

The Tulalip Court of Appeals may, in its discretion, permit the appeal 1f the appeal 1s made
within 10 judicial days after the entry of the writicn order and service on the parties. [n granting
the appealsthe Tulalip Count of Appcals may stay the proccodings in the trial court. -

2.20.030 Notice of Appcal

(1) Timing. Any party who wishes to appcal an appcalable order of the Tribal Court shall, within
15 judicial days afier the appealable order is cntered, file a writien Notice of Appeal with the
Clerk of the Trial Court and serve each party of record with a copy of the Notice of Appeal. For
good causc shown, the time for Notice of Appeal may be extended in the discretion of the Court
of Appcals. Such request for extension must be filed within the original 15 judicial day tmeline
for appeal. If a party first asks for a new tnal, rehearing. or reconsideration, and the motion is
denied, the 15 judicial day time limit shall be counted from the day when the motion is denied

(2) Form. The Notice of Appeal must specify the party or parties taking the appeal and designate
thc judgment, order, or part thereof being appealed. The Notice of Appeal must also state the
rcason or grounds for appeal. The party filing the appeal shall attach the appealable order to the
Notice of Appeal. All filings submitted by mail shall be clearly marked “Court of Appeals” on
the envclope.

(3) Service. The party filing the Notice of Appeal shall cause service of the Notice of Appeal to
be made on all partics by personal service or by mail to the last known address of the party. A
copy of proof of service on all partics must be filed with the Clerk at the same time the Notice of
Appeal is filed or within five judicial days after filing

2.20.040 Bond on appeal and stay of execution of judgment

(1) Criminal Cases. Upon the request of the defendant for a stay of execution of judgment
pending the filing and perfection of an appeal, the Trial Court shall set bond requirements
pending the disposition of a perfected appeal 1n atl criminal cases, pursuant o this code.

(2) Civil Cascs. The appellant in any case may request. and the Trial Court may grant. a stay of
exccution of the judgment pending the appeal. Except when the appellant is the Tribes or any of
its subdivistons, agents, enterprises. or officers acting in their official capacity, the Trial Court
may requirc, as a condition to the granting of such a stay, the appellant post a bond, or guarantce
control by the Court of sufficient asscts of the appellant to satisty the judgment in the event it is
affirmed

(3) Failurc of Trial Court to Rulc on Motion to Stay. In instances when the Trial Court has failed
to rule on a writtcn motion to stay in a reasonablc time, any party may petition the Court of
Appeals for a wnit of mandamus to require the Trial Court 1o rule on the motion to stay. The
petition for a writ of mandamus may be heard by the Chicf Justice or his designee
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{4) Dccision on Motion to Stay. Where the Trial Court has entered a written decision on the
motion to stay, cither party may request a review by the Court of Appeals to determine if the
Trial Court’s decision should be atfirmed or demied. The review will be on the written documents
only, unless the pancl decides otherwise,

2.20.050 Dismissal. . . 5

(1) Motion to Dismiss. On the request of the appealing party, an appeal shall be dismissed at any
time. On the request of the appcellee, an appeal may be dismissed im the discretion of the Court, If
the Court of Appeals determines that an appeal was filed frivolously and without good faith, it
shall dismiss the appeal. If a party fails to comply with the appellate rules or a valid order of the
Court, the Court may dismiss the appeal or make other rulings as appropriate.

{(2) Imposition of Costs and Attorney's Fees. When a motion to dismiss is granted based on the
frivolous naturc of the appeal, the Court shall impose costs against the appellant. Attorney's fees
may be imposed, when provided by contract or other Tulalip faw, in the discretion of the Court.

2.20.060 Record on appeal.

(1) The trial court record consists of atl exhibits and papers filed in a case plus the audio
recording of all court hearings in the case and any transenipts made of those hearings. Upon
receipt of a notice of appeal. the Court Clerk shall promptly make sure that the case record is
complete and in order and shall make the record avatlable to all parties For inspection and
copying at the parties” expense

(2) Initial designation of the record. Witlun 10 judicial days afier the notice of appeal is filed, the
appcllant should designate the record by serving on all other partics and filing with the clerk
a designation of the portions of the trial court record they want the clerk to copy and provide
to the appellate pancl. [F the appellant fails to designate the record within 10 judicial days of
filing the notice of’appeal. the appellee may designate the record within an additional judicial
[ days. If neither party designates the record. the entire tnal court record shall constitute the
record on appeal.

{3) Supplemenial designation of the record. Any party may supplement the mitial designation ol
the record privr to the filing of the party’s last brief. Each party is encouraged to designate
only that part of the record that 1s needed 10 review the issues presented 1o the Court of
Appcais

(4) Transcripts. A party may independently have a transceription prepared of some or all of the
court hearings in the trial court record at the party's cxpense and may submit such transcript
as part of that parties initial or supplemental designation of the record.

{5) Submittal of record to the Court of Appeals. The Clerk shall deliver a copy of the initial
designated record and any supplemental designation to the Court of Appeals within § judicial
days of receipt of same from the party. 1 no record is designated, the Clerk shall deliver a
copy of the trial court record to the Court of Appeals within 30 judicial days ol the filing of
the notice of appcal
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(6) Inaudible Record. If the appeliaie panel tinds that a relevant part ot the audio record 1s
inaudible, 1t may vacate and remand to the Trial Court for a new hearning so that an adequate
record can be madc,

2.20.070 Bricfs and motions

The parlics’shal} be required to submit their arguments n written bricfs. The Court of .Appcals
shall promptly notify all partics of a schedule for the filing of briefs. The schedule shall require
the appellant to file the opening bricf, followed by a response brief from the appellec. The
appellant may then file a reply brief.

(1) Bricfs. All briefs shall be filed with the Clerk. An original and three copices shall be
submitted, with any case law cited to be attached in its entirety 1o the brief. Bricfs shall not
exceed 30 pages in length, excluding the attached case law. Briefs which arc not clearly legible
may be stricken by the Court of Appeals

(a) Appellant’s Bricf. The appellant’s brief shall include:

(1) A short statement of the case, including such facts as are matenal to the issucs
presented on appeal, with appropnate references to the record;

(1) A concise argument containing the contentions of the appetlant;

{111) The relevant supporting legal authority: and

(1v) A short conclusion stating the spectfic relict sought by the appellant
(b) Appellee’s Briet. The appellee’s bricf shall include:

(i) A statement of the case 1s not required, unless the appellee finds the statement
presented by the appellant to be insufticient or incorrect;

(11} A response 1o the contentions of the appellant;
(i1i) The relevant supporting legal authority: and
(iv) A short conclusion.

(¢} Amicus Curiac. A person may appear as amicus curiac in any proceeding by request
of the Court of Appeals, or by permission of the Court of Appeals upon written request
served upon all partics. The request shall set forth the interest of the applicant in the
appeal or pracceding and the name of the party in whose support the amicus curiae would
appear. The application shall also state whether permission is sought to file an amicus
bricf or participate in oral arguments, or both. Any objections to the appearance of an
amicus curiac shall be made by motion within 10 judicial days of scrvice of the
application. Approval to appear as amicus curiac shall be by writien order of the Court of
Appeals which shall specify the manner of appearance by the amicus curiac and state the
time for filing of any amicus briefs,
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(d) Motions for Extending Time to File Brief. Motions for extending the time to file a
brief shall be filed at least five judicial days prior to the requesting party’s submission
deadline, with proof of scrvice on ail partics, unless the motion is a joint motion by the
partics. Motions for extending time may be ruled upon by the Presiding Justice or the
Chigf.lusucc.

(c) Failure to File Brief. If the appellant fails to file an opening brief which has been
ordered pursuant to an established bricfing schedule, and no extension of time has been
granted, the appeal may be subject to dismissal by the Court of Appeals. I the appellant
fails to brief all the issues cited in the Notice of Appeal, the issucs not bricfed may be
considered waived and the appellant may not be allowed to raise them at oral argument.

(1) Supplemental Bricfs [f deemed necessary by the Presiding Sustice, supplemental
bricfing may be ordered.

(2) Motions. A party who wishes to raise a question of procedure or request Court action during
an appcal shall present the issuc to the Court of Appeals 1n a written motion. Motions must
conform to the requirements for briefs in this chapier. All motions shall be filed with the Tnal
Court Clerk and served on the opposing party. The Trial Court Clerk shall immediatety send a
copy of all motions and replics to motions to the Administrator of the Court of Appeals and to

the Presiding Justice, The Presiding Justice may rule on the motion alonc or after consulting with
the Associate Justices; provided that the Court must allow at least five judicial days for the
opposing party to respond in writing to the motion. A motion filed by an adverse party that

would result in the dismussal or resolution of an appeal may only be granted by a majority vote of
all three Justices. The Clerk shall provide the paruies with a copy of the Court's ruling,

{3) Service of Bricefs and Motions. The party filing the brief or motion shall serve it on all partics
by personal service or by mail. Proof of service on all partics must be filed with the Court Clerk
within five judicial days of the filing of the brief or motion,

2.20.080 Oral argument

The Court of Appcals may order oral argument at any time upon its own imtative and shall do so
upon the request of a party. At oral argument, the parties may present arguments relevant to the
issucs raiscd by the appceal. Partics may not present arguments orally that have not been properly
raiscd in a written brief or motion. The appellant shall speak first, followed by the appellee. The
appcllant may then respond bricfly in rebuttal. The Judges may set a limit on the time cach party
is allowed to speak

2.20.090 Siandard of review.
In deciding an appeal, the Court of Appeals shail apply the following standards:
(1) A finding of fact by a Judge shall be sustained unless clearly erroncous;

(2) A factual inference drawn by a Judge or jury shall be reviewed as a finding of fact if more
than onc reasonable inference can be drawn from the fact;
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(3) Any finding by the Judge, whether explicit or implicit, of witness credibility shall be
reviewed as a finding of fact;

{4) A conclusion of law shall be reviewed de novo, or without deference to the Tribal Court’s
dctermination:

{5) Construction of an unambiguous contract term 1s revicwed as a conclusion of law,

{6) A matter which 1s a mixture of law and fact is reviewed by the standard applicable to each
clement;

(7) A sentence and the imposition of fine, forfeiture, or other penalty, excluding the assessment
of damages, shall be reviewed as a discretionary determination of the Tribal Count;

(8) A matter which is within the discretion of the Tribal Court shall be sustained 1f it is reflected
in the record that the Tribal Court exercised its discretionary authority, applied the appropriate
legal standard to the facts, and did not abusc its discretion. A matter committed to the discretion
of the Tribal Court shall not be subject to the substituted judgment of the Court of Appeals.

2.20.100 Decision on appeal

Cases appcealed pursuant to these rules shall be decided on the basis of the Trial Court record and
any written or oral arguments presented by the partics in accordance with the requirements of
these rules. The Court of Appeals may affirm the Trial Court decision, modify the Trial Court
dectsion in whole or in part, reverse the Trial Court decision in whole or in part, order a new
trial, or make any other ruling which disposes of the issucs raised by the appeal

(1) Form. The Court of Appcals shall put the decision on appeal 1n writing and dcliver a copy to
all parties. The decision on appeal shall be made by a majority vote of the Justices. The Court of
Appeals shall have 60 days from the later of oral argument or the filing of the last brief 1o render
a decision, unless the Presiding Justice determunes there 1s good cause for an extension with
notice to all partics.

(2} Costs. The prevailing party shall be entitled to costs.
(3) Attorney’s Fees. Attorney’s fees may only be awarded in accordance with Chapter 2.05 TTC.
2.20.110 Mouons for reconsideration.

Any party who is in disagreement with the final decision of the Court of Appeals, cxcept for
decisions on motions for reconsideration, may request that the Court of Appeals review its
decision.

{1) Mouion and Briel. The party who 15 in disagreement with a decision must file a motion for
reconsideration with service on the opposing party. The motion must be accompanied by a bricf
which states with particularity the points of law which the moving party contends the Court of
Appeals overlooked, misapprehended, or wrongly decided. The bricef shall be limited to five
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pages in length, unless otherwisc authortzed by the Court of Appeals. Accompanying legal
authority shall not count towards the page limit.

(2) Time. The motion for reconsideration must be filed within 10 judicial days of service of the
decision or order. Notice of service on the opposing party must accompany the motion.

(3) Rcsponse' Bricf. Within 10 judicini days afier scrvice of the motion for reconsideration, the
opposing party may file a responsc bricf to such motion, with service on the moving party. The
responsc brief shall be limited to five pages in length, unless otherwise allowed by the Court of
Appcals, and shall be similar in form to the moving party’s bricf, Notice of service on the
opposing party must accompany the response bricf.

(4) Decision. The motion for reconsideration shall be decided on the briefs filed. No oral
argument will be allowed unless requested by the Court of Appeals.

(5) Only Onc Motion Permitted. Each party may file only one motion for reconsideration, even if
the Court of Appeals modifics its decision or changes the language in the opinion rendered by
the Court of Appcals.

(6) Further Appeal. No further appeal may be taken from a final decision or order of the Court of
Appeals.
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