THE TULALIP TRIBAL COURT
6103 315 AVENUE NE, TULALIP, WA 98271 — Tele: 360 / 716-4773 — FAX: 360/ 651-4121

Memorandum

To:  Tulalip Tribal Court Bar Exam Applicants
Fm:  Chief Judge Pouley, and Judge Gary Bass
Re: Tulalip Tribal Court Bar Exam

Dt October 18, 2005

Beginning on November 1, 2005, passage of the Tulalip Tribal Court Bar Exam will be required for those
seeking admission to practice before the Tulalip Tribal Court. The Court will grant a 30-day provisional
license to those registered to take the bar exam. You should take the exam before your provisional
license expires, as passage of the Bar Exam is required for you to continue practicing law after the 30
days. The exam is free for first take takers. The second and subsequent exams will cost $25 dollars
each.

The bar exam consists of 26 multiple choice questions. Choosing the correct answer on at least 19 of the
26 questions is required for passing. You may bring and use any written material to help you while you
take the exam. You will have 120 minutes to complete the exam. The exam questions will be based on
U.S. Supreme Court case law, tribal court jurisdiction (both civil and criminal) and Tulalip Tribal
ordinances. Thus, applicants are expected to have general knowledge of the bounds of tribal court
jurisdiction and the Tulalip Constitution and ordinances.

The questions are divided into the following categories:

- 6 Questions on the Court’s civil and criminal jurisdiction
- 5 Questions on criminal law and procedure

- 5 Questions on civil rules

- 3 Questions based on the Tulalip Youth Code

- 2 Ethics Questions

- 1 Question each on the following:

- Tulalip Constitution
- Gaming Code

- Exclusions

- Domestic Relations
- Human Resources

You may take the exam three times from the date you first took the exam within a year. If you are nota
licensed attorney in one of the 50 state bars, you must read and agree to abide by the Tulalip Rules of
Professional Responsibility and certify under the penalty of perjury that you have done so. To register
for the exam, please complete the Tulalip Bar Exam Application Form (attached) and return it to: 6103
31% Avenue NE, Tulalip, WA 98271. For questions, contact the Tulalip Tribal Court at 360 / 716-4773.
Good luck.

Honorable Judge G. Bass (WA) 716-4773 Wendy Church, Court Director, 716-4778
Honorable Judge T. Pouley (WA) 716-4773 Anna M. Moses, Court Clerk Admin., 716-4768



TuLALIP BAR EXAM APPLICATION FORM

Name: Phone Number:
Address: Fax:
Email:

What are the best methods for contacting you? Phone / Email / Fax / Regular Mail
Have you previously taken the Tulalip Bar Exam? Yes / No

If Yes, when did you last take the exam?

Please note: the exam is free for first time takers. If you have taken the exam
previously, please enclose a check for $25 for the exam fee.

Afe you an attorney licensed in one of the 50 state bars? Yes / No
If Yes, please indicate every state(s) in which you are an attorney and your bar

number,
State Bar Number

What date would you like to take the exam? (Please note the exams are administered on
Fridays).
' Preferred Date

I certify under the penalty of perjury under Tulalip Ordinance 49 Title 3 §3.9.6. that the
information stated above are true to the best of my knowledge.

Signed

On this Month of , Year

For Non-Attorney Spokesperson Only

I certify under the penalty of perjury under Tulalip Ordinance 49 Title 3 §3.9.6. that I
have read and understood the Tulalip Rules of Professional Responsibility and agree to

abide by the Rules.
Signed

On this Month of , Year




Crimina
Indian €

By Traci L. Hobsen

uch of the litigation in the
I\ United States involving Indian
H V i tribes and territories revolves
around one issue: junisdiction. Because
of the complex interweaving of tribal.
federal. and state or intra-state jurisdic-
tions in Indian Country.' it can be diffi-
cult to determine which entities have the
authority to adjudicate a particular case.
In the criminal arena, the intersection
of tribal, state, and federal jurisdiction
is particularly problematic. For our
nation’s coexisting criminal justice sys-
tems to operate as efficiently as possi-
ble. it is imperative that all judges—trib-
al. state, or federal—have an under-
standing of the jurisdictional mles that
apply to criminal offenses occurring in
U.S. Indian Country.?

Foundational Principles

The basic principles governing
Indian law also serve as the foundation
for the exercise of criminal junsdiction
in Indian country. Such principles were
derived from the “Marshall trilogy,” a
trio of cases decided by U.S. Supreme
Court Chief Justice John Marshall dur-
ing the first part of the 1800s: Johnson
v. Mclntosh (1823),% Cherokee Narion v.
Georgia (1831),* and Worcester
Georgia (1832).% These cases laid out
the following principles:
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1. Indian tribes are limited sovereign
nations that exist within the boundaries
of the United States.® As sovereign
nations, they retain all powers of sover-
eignty not explicitly removed.

2. Congress has plenary power over
Indian affairs.” Congress’s power over
Indian affairs is rooted in the doctrine of
discovery as explained and applied by
the Supreme Court® the Constitution,
federal common law, and the unique
relationship between the tribes and the
federal government.

3. Under the terms of the “‘unique
relationship,” the federal government
has a trust relationship with the tribes
similar to that of a guardian to a ward.’
Like the plenary power doctrine, this
principle is rooted in the doctrine of dis-
covery and the way in which this coun-

“try was settled. One responsibility of the

federal government historically has
been to protect the tribes from intrusions
of state authority.

4. A state has no authority in Indian
Country unless Congress expressly
allows the state to exercise a particular
power within Indian Country.!?

Tribal Jurisdiction

As Chief Justice Marshall stated in
his early decisions. Indian tribes are
sovereign nations and have the inher-
ent sovereign right to exercise criminal

2

jurisdiction over their members.!! A
tribe has this right until it is voluntari-
ly relinquished by the tribe, ceded by
treaty, or taken away by the federal
government. The criminal jurisdiction
of a tribe also extends to nonmember
Indians." It does not. however, extend
to non-Indians:;'* under no circum-
stances do tribal courts have criminal
jurisdiction over non-Indians. "

Federal Jurisdiction

Federal jurisdiction in Indian
Country is premised on several key
factors, including the trust relationship
betweén the tribes and the federal
.government, the government’s inherent
mistrust of tribal authorities, and the
resulting federal laws regarding crimes
committed in Indian Country. The
primary statutes establishing and gov-
erning federal jurisdiction in Indian
Country are the General Crimes Act."
the Major Crimes Act,'® and the
Assimulative Crimes Act.'”

The General Crimes Act, passed in
1817, authorizes the federal government
to extend its criminal laws into Indian
Country.'® At that point in U.S. history,
the states lacked authority in Indian
Territory because it was not part of any
state in the Union and because tribal
jurisdiction was unclear. The Act per-
mitted punishment of all crimes com-
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mitted by non-Indians in Indian
Territory, as well as some Crimes com-
mitted by Indians against non-Indians
in Indian Territory. The Act contains
one notable exception: crimes commit-
ted by one Indian against the person or
property of another Indian are not pun-
ishable by the federal government
under the Act. However, depending on
the nature of the crime at issue, a crime
may fall under federal jurisdiction pur-
suant to the Major Crimes Act.

The Major Crimes Act of 1885 great-
ly extended federal _]unSdJCT.‘IOH over
crimes committed in Indian Country. It
was passed as Congress’s Pesponsé ta the
Supreme Court’s dec131on i Ex-pare
Crow Dog," a case i)
who murdered anothe
lands. The tribal court convicte =
ished the defendant pursuant 1@ Smux
custom and tadition, wiich inctuded
recompense and support of the victim’s
family. The federal government was not
satisfied with the sentence, which it con-
sidered too lenient given the nature of the
crime. The federal district court asserted
jurisdiction, and the defendant was pros-
ecuted, convicted, and sentenced to hang.
On appeal, the Supreme Court held that
the federal government did not have
jurisdiction over the defendant. Applying
the General Crimes Act, the Court
ordered the defendant be released from
federal custody because the tribe was the
only entity that could properly exercise
criminal jurisdiction. The result outraged
the non-Indian community, which then
rallied Congress, which subsequently
passed the Major Crimes Act. This Act
gives the federal government criminal
jurisdiction over certain enumerated
crimes committed within Indian Country.
The Act has been amended several times
and now includes thirteen serious,
felony-level offenses.®

The third act, the Assimilative
Crimes Act, even further expanded fed-

Traci L. Hobson is a program attor-
ney at the National Judicial College,
located in Reno, Nevada. She can be
reached at 800/255-8343.
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and pun- i

eral jurisdiction in_indfag—Country-
Under this Act, the federal government
can exercise jurisdiction in any case
where, the crime would otherwise be
punishable as a violation of the law of
the state, commonwedlth, tefritory, pos-
session. or district in which it was com-
mitted-—even though the crime may not
be a violation of federal law. Basically,
the Assimilative Crimes Act allows the
U.S. Amomey’s office to prosecute an
&) ﬂLn’se not defined by federal statute by
g;the law of the state in which the
pm tieular Indian Country exists.

State Jurisdiction

Criminal jurisdiction of the states is
limited in Indian Country unless (a) the
land was ceded to the state through an
act of Congress, such as PL-280, or (b)
the tribe voluntarily ceded jurisdiction to
the state through an intergovernment
agreement or similar government-to-
government agreement.? PL-280 holds
that Indians are generally subject to the
same criminal laws as non-Indians and
can be prosecuted in state court whether
or not the crime at issue occurred within
Indian Country. State criminal jurisdic-
tion in Indian Country is extremely lm-
ited where PL-280 has not been adopted.

Determining Which Sovereign
Has Jurisdiction

Applying the rules enumerated
above, jurisdiction over crimes comrmnit-
ted within Indian Country is determined
by analyzing three key factors: (1)
nature of the crime, (2) tace of the vic-
tim, and (3) race of the alleged offender.
The analyses assume that the criminal
act occurred in Indian Country.

e Indian perpetrator, Indian vic-
tim: A trbe’s jurisdiction over crimes
committed within its territory is based on
the tribe’s stams as a sovereign nation and
the powers that are inherent to a sover-
eign. The tribe has criminal jurisdiction
over all crimes committed within its
jurisdiction by an Indian against the per-
son or property of another Indian.* This
is true regardless of the nature and sen-
ousness of the crime. However, tribal

(OS]

courts-are-courts-of limited jurisdicfion.
and federal law limits the punishment a
tribe may impose. For each criminal
offense, a tribe can impose a sentence of
only one year in prison and a fine of up to
$5,000, regardless of the seriousness of
the offense, unless the tribe applies for
and receives permission from the
Departinent of the Interior to increase the
statutory maximuims.

If both the defendant and the victim
are Indian, the federal government’s
jurisdiction is concurrent with that of the
tribe for “major” crimes committed on
the reservation. For misdemeanor-level
offenses, the tribe’s jurisdiction is exchu-
sive. Because the two governments that
share jurisdiction are separate sovereigns,
prosecuting the same defendant for the
same crime® does not violate the Double
Jeopardy Clause of the Constitution.

e Indian perpetrator, non-Indian
victim: Under the above-referenced
federal statutes, the federal govern-
ment has jurisdiction over all crimes
committed by an Indian perpetrator
within Indian Country. The state lacks
jurisdiction because the perp?trator"s
Indian and the state cannot h
jurisdiction without expres:

government for all crimes
specifically ‘enumerated.

¢ The tribe’s jurisdiction is
concurrent with federal jurisdiction.

e Non-Indian perpetrator, non-
Indian victim: Jurisdiction exists in
the state in which the reservation or
Indian community is.located. The state
is the only entity with jurisdiction, and
the crime is punishable as the same
crime would be in any other part of the
state. The federal government and the
tribe lack jurisdiction,? despite the
fact that the crime occurred in Indian
Country because other than Jocation,
no “Indian interest” is involved.

~judges’ journal * Winter 2004



e Non-Indian perpetrator, victim-_

less crime: The state has exclusive junis-
diction over victimless crimes commit-
ted by non-Indians within Indian
Country. Such offenses include most
traffic violations, disorderly conduct,
criminal damage to property, or similar
offenses that do not impact an individual.
® Non-Indian perpetrator, Indian
victim: If the perpetrator is a non-
Indian and the victim is an Indian, the
federal government has exclusive
jurisdiction over the defendant. The
tribe lacks jurisdiction because it can-
not exercise criminal jurisdiction over
non-Indians.?¢ The state lacks jurisdic-
tion because it has no criminal juris-
diction in Indian Country, unless
Congress expressly allows it or the
tribe consents to this arrangement.

Conclusion

The rules governing the exercise of
criminal jurisdiction in U.S. Indian
Country are numerous and complex.
Under the guidelines discussed here, a
tribal, state, or federal court should be
able to determine whether it has the
authority to hear a particular case by
determining the nature of the crime,
the race of the victim, and the race of
the alleged offender.

Endnotes

1. “Indian Country” in this article means (a)
all land within the limits of any Indian reservation
under the jurisdiction of the U.S. govemment,
notwithstanding the issuance of any patent. and
including rights-of-way running through the
reservation; (b) all dependent Indian communities
within the borders of the United States whether
within the original or subsequently acquired terri-
tory thereof, and whether within or without the
limits of a state; and (c¢) all Indian allotments, the
Indian titles to which have not been extinguished,
including the rights-of-way running through the
same. 18 U.SC.A. § 11512. The definition of
Indian Country also has been the subject of much
litigation. “Indian” refers to a member of a feder-
ally recognized Indian tribe.

2. Public Law 83-280 (PL-280) (1953)
required six states to assume full criminal jurs-
diction in Indian Country, with the remaining
forty-four states permitted to accept full jurisdic-
ton if they so chose—an option chosen by a
handful. Public Law 280 states include Alaska,
California, Minnesota, Nebraska, Oregon, and
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By Mary Ann Aguirre

The Bureau of Indian Afluirs. the
Office of Tratfic Safety. ad the
Natiopal Highway Traffic Safery
Administration (NHTSA) Region V1
recently awarded the Nation:) Judicial
‘College LNJC ) & prant to expand the

. Courage 1o Live --pmglﬁnn 1 prm‘ldL '

- Judicial Outreach to Tribal Court Judges

tribal judges. elders. police officers, -

and others the tools. to tm;}iié the
serious problems of underage drink-
ing and driving on mibal lands.

Aleohol abuse s qndennc among -

Nazwe Amu"manf ’&la«kdn T\Iamm

Judge James Dehn of 5t. Paul, Minnesota, and Sergee;_ht Ben Cbrané!l_:_df B
Juneau, Alaska, recently participated ina Courage to Live outreach program.
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twelve 1o seventeen Than for white or
Africin American vouths? Alcobul-
yelated arrest yates for American

Indians under age eighteen are (wice
the national average.

Factors other than early exposure
10 dleohol abuse add to onderage
-drinking among Native Americans.
‘These include cultura] dislocation.
]IIL]& m wlear e.m\.nmls!pumuulnnems

lighted the social stucture of Native
American families and examined how
the historical treatment of Native
Americans has affected their commu-
nities. Other presenters addressed
historical trauma. the principles of
addiction. the critical role of weatiment
and intervention. and other topics.
Dr. Louis Phillips, a renowned edu-
cation -expert, also taught “Key
Prmr::galus for Teaching Young l’euple
maxpme pm'm. ipdnl': undersbﬂ

_e_gmﬂf for, md,,r:b'rmplemuming thu

attending the progran.

To date. the. NIC has provided
waining 1o several of the largest
wibes in the Southwest. including the
Oglala Sioux. the Mavajo Nation, the
Rosebud Sious. the Cheyenne River
Sioux, and the Fort Peek Assiniboine
and Siox, '

NHTSA also provided the NIC
with funding to prepare an action

Wisconsin, This article does not address criminal
jurisdiction in PL-280 states, where it is much
more clearly defined than in non-PL 280 states.

3, 21 U.S. 343 (Feb. 28, 1823).

4, 30U.S. 1 (Mar. 18, 1831).

5. 31 U.5. 515 (Mar, 3, 1832).

6. Cherokee Nation, 30 U.S. at 17 (tribes are
“domestic dependent nations”).

7. Worcester, 31 U.S. 513; United States v.
Sandoval. 231 U.S. 28 (1913). Thus at any dme
Congress may limit or even abolish tribal
anthority—including criminal jurisdiction—

AR

within its own territory.
8. Johnyon, 21 U.S. 543.
Q. Cherokee Nution, 30 U.S. at 17.

10, Recent Supreme Court decisions increas-
ingly allow states to exert authority in Indian
Country. See, ¢.g., Nevada v, Hicks, 533 U.S. 353
(2001); Atkinson Trading Co. v. Shirley, 121 5. ¢t
1825 (2001).

11. See United States v. Wheeler, 435 U.S. 313
(1978); Ofiphant v. Suquamish Indian Tribe, 435
U.S. 197 (1978).

12. A landmark case involving whether or not 4

tribe has jurisdiction over a nonmernber Indian was
decided to the contrary. In Duro v Reina, 110 8. Cr.
2053 (1990), the Supreme Court held that a tribe,
the Salt River Pima-Maricopa Indian Community,
did not have criminal jurisdiction over a nonmem-
ber Indian. Congress responded by amending the
Indian Civil Rights Act, 25 U.S.C. § 1301, revising
the definition of “powers of self-government” t©
include the “inherent power of Indian uibes, hereby
recognized and affirmed. to exercise criminal

continued on page 43
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~beard by this conrt in_the McGlothlin_ Endnotes

Courtroom were the most technologi-
cally sophisticated ever held. We antici-
pate that the 2004 appeal will equal or
exceed the prior cases.

Ultimately, even in the area of
courtroom technology, everything
becomes or remains a human question.
We discovered last year, for example,
that the highly efficient practice of
using electronically presented docu-
ments, especially when coupled with
“call-outs”—enlarged renderings of
key language—can upset jurors. Jurors
may become convinced that the
lawyers intentionally hide otherwise
adverse evidence by showing the doc-
uments too quickly to be read, and by
obscuring the text with the call-outs.
Simple solutions to such concerns exist,
but the problem is symptomatic of our
greatest single conclusion: far more
questions must be -answered and far
more work must be done before we
will fully understand the implications
of the technology that is changing our
legal worlds.

Accordiﬁgly, it is fitting to end this
review of the Courtroom 21 Project as
it began, with a reference to George
Wythe, lawyer, professor, judge, and
patron jurist of the Courtroom 21
Project. 'Having helped create the

American. Revolution, he ‘then helped ~

Virginia and the nation to grow -and
prosper ‘despite immense change. He
did so in large part by emphasizing the
dignity of men and women and the
need for as perfect an administration. of
justice sas imperfect people may pro-

-vide. We should do no.less. Courtroom

technology means change, but technol-
ogy is only «a tool, not a goal. Our goal
is the administration of justice, as it
should be. So long as we keep thar
goal in mind, we can be confident that
technology will be our useful servant.

Additional information about the
Courtroomm 21 Project, its installed
technology, or any of the programs dis-
cussed in this article is available on our
Web site, www.courtroom21.net, by
phoning 757/221-2494, or by e-mail-
ing ctrm2]1 @ wm.edu.

Winter 2004

16 18USC §1153

1. A signer of the Declaration of Independence,
George Wythe was an extraordinary lawyer, profes-
sor. and judge who revolutionized legal teaching not
only by teaching law in the university context but
also by introducing moot courts and moot legisla-
tures for students. Becanse of his innovative per-
spective, he is the “patron jurist” of the Courtroom
21 Project.

2. ELizaBETH C. WIGGINS, MEGHAN A. DUNN,
AND GEORGE CORT, FEDERAL JuDICIAL CENTER
SURVEY ON COURTROOM TECHNOLOGY 8 (Federal
Judicial Center, draft ed.. Ang. 2003).

3. Available at www.courtroom?21.net.

4. In two experiments by students working
under Professor Shaver’s supervision, we learned
that in a personal injury trial dependent upon con-
flicting testimony by medical experts, there is no
statistically significant difference in award
whether the experts testify in person in the court-
room or remotely—at least so long as the
witnesses appear life-size on a screen behind the
witness stand and are subject to cross-examina-
tion under oath.

5. Created in 2002. the Michigan Cyber Court
is a4 nonjury court with civil jursdiction that
potentially could try a case by video conferencing
and electronic evidence, without human beings
physically present in the courtroom. The cyber-
court is based on Courtroom 21°s McGlothlin
Courtroom. The 2001 lab trial was created to test
the concept in its most difficult possible nse, a
case in which the prosecution used all of the tech-
nology -against a capital case defendant.

n.a'ammaié ris d
in Indian Q@ﬁfa

.continued from page 38
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Junsdxcuon ovcr all Indmn.s Id § 1301(2). This
action by Congmss is popularly known as the
“Duro Fix: "”I’hc quesuon whether the Duro-Fix is &
recognition of a tribe’s inhérent ‘powers or 4 delega-
tion of federal power cumrently is in litigation and
scheduled for hearing by the Supreme Court on
Jamuary 21, 2004. See United States v. Lara, 324
F3d 635 (8th Cir. 2003), cert. granted, 124 8. Ct
46, 2003 U.S. LEXIS 5434 (2003).

13. Oliphant, 435 U.S. 191 (stripping tribes of
criminal jurisdiction over nen-Indians).

14. Id. This rule may be changing due to signif-
icant domestic violence issues in Indian Country.
Debate exists over whether the federal Violence
Against Women Act grants tribal courts criminal
jurisdiction in a limited number of cases involving
enforcerent of domestic violence protective orders.
For a complete discussion of this issue, see Melissa
Tawum, A Jurisdictional Quandary, 90 Ky, L.J. 123
(2001- 02).

15. 18 U.S.C. § 1152 (aka Federal Enclaves
Act).

17. 18US.C. § 13.

18. For a complete discussion of the General
Crimes Act, see WiLLiaM C. CANBY JR., AMERICAN
INDIAN Law 1N A NUTSHELL (2d ed. 1988).

19. 109 U.S. 556 (1883).

20. The list: murder, manslaughter, kidnapping,
felony sexual abuse, incest, assault with intent to
commit murder, assault with a dangerous weapon,
assault resulting in serious bodily injury, assault
against an individual under sixteen years of age,
arson, burglary, robbery, and felony theft.

21. As a sovereign nation, a tribe can enter into
4 govemnment-to-government agreement regarding
jurisdiction over specific crimes committed within
its territory. This might be advisable under certain
circumstances, such as domestic violence cases
perpetrated by a non-Indian on an Indian, as a way
«of protecting tribal members while preserving and
recognizing tribal sovereignty via the government-
to-government agreement.

22. See Oliphant, 435 U.S. 191; Wheeler, 435
U.S. 313. But see note 23, infra.

23. However, the future of a wibe’s jurisdiction
'over nonmember Indians is uncertiin because it is
not settled whether the Duro Fix is a delegation of
federal power or recognition of an inherent sover-
eigh Tigiit. See note 12, infra. Thisis alsv an issue
when tribal status is terminated and then restored
by the federal government. See United States v.
Long, 324 E3d 475 (7th Cir. 2003), eerr. denied.
124 S. Ct. 151,.2003 U.S. LEXIS 6049 (Oct. 6,
2003). .See also Kenneth M. Murchison, Dual
Sovereignty Exception to Double Jeopardy, 14
NYU.Rev. L. & Soc. CranGE 383 (1986).

24. A crime:is.unfikely be prosecated by the
federal government unless it falls under the Major
Crimes Act. The Bureau of Indian Affairs, charged
with investigating federal crimes (or crimes assim-
ilated from state law as if they were federal) com-
mitted on reservations; and U.S. Attomney’s offices
charged with the same prosecution, have limnited
resources and tend to concentrate their efforts on
only the most serious offenses.

25. The federal government may have juris-
diction over certain crimes specifically enumer-
ated by federal statute, such as federal drug
crimes, however.

26. Oliphant,435U.S. 191.
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CRIMINAL AND CIVIL JURISDICTION IN INDIAN COUNTRY

~ By Southwest Center for Law and Poficy

L BACKGROUND

Subject matter jurisdiction is the legal authority to hear and determine cases. Generally,
tribal courts have criminal jurisdiction over persons who are members of federally
recognized tribes. Tribal jurisdiction in civil cases is more complex and may extend
beyond tribal affiliation to non-Indians in limited instances.

The basic criterion for tribal court jurisdiction in both criminal and civil cases is that the
crime(s) or events(s) must have taken place in Indian country. Indian country is defined
as: '

A. All land within the limits of any Indian reservation including allotted land
and rights-of-way, but excluding privately owned (“fee”) land; and

B. All “dependant Indian communities” within the borders of the United
States.’
18 CRIMINAL JURISDICTION

Essentially, Indian tribes have the sole power (“exclusive jurisdiction”) to prosecute

crimes by one Indian against another in Indian country subject to federally-imposed
limitations by the General Crimes Act.? and the Major Crimes Act’® Indian tribes also
retain exclusive jurisdiction in so-called “victimless” crimes committed by Indians in

Indian country.

The General Crimes Act, originally enacted by Congress in 1817, permitted the
prosecution by the federal government of all crimes committed by non-Indians in Indian
country and some crimes committed by Indians against non-Indians.

The Major Crimes Act, enacted in 1885, subjects an Indian committing a crime in Indian
country to the same law and penalties as any other person to the jurisdiction of the
federal government regarding the following crimes: murder, manslaughter, kidnapping,
maiming, incest, aggravating assault, assault of a person under 16 years of age, arson,
burglary, robbery and other specified felonies.

Outside Indian country, the state has exclusive jurisdiction over crimes committed by
non-Indians against non-Indians and “victimless” crimes in Indian country.

The following chart illustrates respective federal, tribal, and state jurisdiction for crimes

1 See 18 U.S.C. §1151.
2See 18 U.S.C. §1151.
3See 18 U.S.C. §1153.



committed in Indian country, but does not apply to Indian country subject to state
jurisdiction under Public Law 280.%

Crime in Indian Country Jurisdiction Statutory Authority
By Parties

Indian against Indian Federal or Tribal 18 U.S.C. § 1153
(enumerated major crimes) (concurrent)
Indian against Indian Tribal (exclusive 18 U.S.C. § 1153
(other crimes)
Indians against non-Indians Federal or Tribal 18 U.S.C. § 1152
(enumerated major crimes) (concurrent)
Indian without victim Tribal (exclusive)
Non-indian against Indian Federal (exclusive) 18 U.S.C. § 1152
Non-Indian against non-indian State (exclusive)
Non-indian without victim State (exclusive)

fl. CIVIL JURISDICTION ,

\./_
Generally, Indian tribes have exclusive jurisdiction over a case brought by any person
(member, non-member Indian, or non-Indian) against a member Indian arising within

Indian country.®

As to non-Indians, the U.S. Supreme Court announced in Montana v. U.S.%that the
Inherent sovereign powers of an Indian tribe do not extend to non-members of that tribe,
except: (1) a tribe can regulate “activities of non-members who enter consensual
relationships with the tribe or its members;” and (2) a tribe can exercise “civil authority
over conduct of non-indians on fee land within its reservation when that conduct
threatens or has some direct effect on the political integrity, the economic security or
health and welfare of the Tribe.”

The Violence Against Women Act explicitly recognizes the power of tribal courts to
issue protection orders over non-Indians when the tribal court otherwise maintains
personal and subject matter jurisdiction. The Violence Against Women Act also
recognizes the power of tribal courts to enforce violations of foreign protection orders
(orders from other states, tribes, or territories) as if those orders were their own.?

Tribes have full civil jurisdiction to enforce protection orders against | members, non-
member Indians, and non-Indians through contempt, exclusion, or other appropriate
remedies. Civil protection orders, whether temporary or final, are to be accorded “full

‘18 US.C. § 1162

5 See Williams v. Lee, 358 U.S. 217 (1950).
5450 U.S. 544 (1981).

1d. at 565-66.

¥ See 3 U.S.C. §2265.

(3.




faith and credit” by state, territorial, and other tribal courts so long as the issuing court
hadjurisdiction-to-enterthe-order-and-the person-against whom_the order was issued
was afforded due process.9

The following charts'?illustrate civil jurisdiction in Indian country by parties and subject
matter but do not apply to P.L. 280 jurisdictions.

Divorce
Plaintiff Defendant Domicile of Parties Jurisdiction
Indian indian Indian country Tribal (exclusive) ;
Non-Indian country State; Tribal if code
allows (concurrent)
Non-indian Indian Indian country State (probable);
Tribal (concurrent)
Non-indian country State (exclusive)
indian Non-Indian Indian country Tribal (exclusive)
Non-indian country State (exclusive)
Non-Indian Non-Indian Anywhere State (exclusive

Adoption and Chile Custody (non-Divorce)

Domicile or Residence Jurisdiction

of Child

Proceeding

Adoption and all custody

Indian country

Tribal (exclusive)

Adoption or adoptive
placement

Non-indian country

Tribal or State (concurrent)

Foster care of termination

Non-Indian country

Tribal preferred; State

of parental rights (concurrent)

IV. PUBLIC LAW 280

" Public Law 280 was enacted in 1953. Essentially, Public Law 280 transfers criminal

2¢
legal authority (jurisdiction) from the federal government to state governments. It also ¥
creates an increased and sometimes confusing state role in related civil matters. The U"/O&{;_,,

mandatory PL 280 states are California, Minnesota, Nebraska, Oregon, Wisconsin, andl 5
Alaska. A 1968 amendment enables any state which had previously assumed

jurisdiction under PL 280 to offer the return (“retrocession”) of all or any of its

jurisdictions to the federal government. Tribes such as the Menominee, Winnebago,

and Omaha have successfully reassumed jurisdiction under retrocession.

% See 28 U.S.C. §2265 .
19 Canby, William C. Jr., American Indian Law, 3" ed., 210-11 (1998).
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Criminal Cases

PL 280 gives the state criminal juris
inherent criminal jurisdiction of triba

of criminal jurisdiction in states with and without PL 280.

diction concurrent (running together) with the
| courts. The following chart provides a comparison

Criminal Jurisdiction on Indian Reservations (Indian Country)"’

States Without PL 280

States With PL 280

Tribal Jurisdiction

Tribes have criminal
jurisdiction over Indians

Tribes have criminal
jurisdiction over Indians

Federal Jurisdiction

Federal jurisdiction over
major crimes committed by
Indians (Major Crimes Act);
over Indian v. no-Indian
(General Crimes Act); over
special liquor, gaming, and
other offenses; otherwise,
same as off-reservation.

State Jurisdiction

State jurisdiction over crimes

committee by non-indians

against other non-indians and

over victimless crimes.

State jurisdiction over
Indians and non-Indians
generally.

Impact on Domestic Violence Prosecutions

PL 280 greatly reduces the f
Indian victims. It greatly exp

limits the role of tribal criminal justice systems.

Civil Cases

PL 280 authorizes the PL 280 state to in
exclusive tribal jurisdiction. It authorizes genera
(jurisdiction of courts to |
jurisdiction (jurisdiction o

udge or adjudicate cases

PL 280 does not transfer federal civil jurisdiction.

The following chart provides a comparison of civil jurisdiction in states with and without

PL 280.

1 This chart has been adapted from Melton,
Victims of Crime in Indian Country (available online at www.tribal-institute.or
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ederal role in prosecuting and investigating crimes against
ands the role of state criminal justice systems and severely

tervene in civil matters previously under

| state adjudicatory jurisdiction

) but not state civil regulatory

f government administrative agencies to regulate conduct).

Ada Pecos & Gardner, Jerry, Public Law 280: Issues and Concerns for

g/_articles/gardner_full.htm).




Civil Jurisdiction on Indian Reservations (Indian Country)'?

States without PL. 280

States with PL 280 —

Tribal Jurisdiction

Tribes have civil jurisdiction
over Indians and non-
Indians subject to
Montana'® constraints.

Tribes have civil jurisdiction
over Indians.

Federal Jurisdiction

Same as off-reservation.

Same as off-reservation.

State Jurisdiction

None (except some suits
involving non-Indians or fee
lands)

State has jurisdiction over
suits involving non-Indians.

2 1d.
1 See supra note 6.
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2nd Annual Washington State Tribal/County Criminal Justice Summit
A Guide to Indian Law in Washington

Over the past decade, the 29 federally-recognized Indian tribes in the State of
Washington have become major players in the State’s economy. Tribes are aggressively
creating and operating new businesses in the areas of real estate development, banking
and finance, media, telecommunications, wholesale and retail trade, tourism, and
gaming.! Consider these facts:

o Washington tribes occupy more than 3.2 million acres of reservation lands.

. Washington tribes currently employ nearly 15,000 Indian and non-Indian
employees. By comparison, Microsoft employs 20,000 Washingtonians.

s Washington tribes paid over $5.3 million dollars to the State in employment taxes,
in 1997 alone. '

. By 2002, Washington’s twenty-one gaming tribes

generated $648 million in revenue, up from $620
million in 2001.7

A corollary to the dramatic increase in tribal economic
development is the increased interaction of tribes and non-
Indian citizens who seek business, employment, or
recreation on Indian reservations. In turn, legal matters
between Indian tribes and non-Indians continue to increase. g
As Indian law issues now intersect both litigation . 2a=mwsi .
and transactional practices, and virtually every niche of o
law? every attorney in Washington must be cognizant of
general Indian law principles and stand prepared to answer common Indian law questions. Likewise, all
tribal and county decisionmakers should understand the contours of Indian law, particularly issues of
civil and criminal jurisdiction. For that reason, I share with you, participants in the 2nd Annual
Washington State Tribal/County Criminal Justice Summit, some legal principles that govern relations
between Indians and non-Indians in Washington, in hopes that you and counsel for your tribe or county
will continue the dialogue on such critical issues.

Simbrmios Yine ik Ly
[Eertes it i )

Gabriel S. Galanda

WiILLIAMS, KASTNER & GIBBS PLLC

601 Union Street, Suite 4100

Seattle, WA 98101

(206) 628-2780

©2004. WILLIAMS, KASTNER & GBBS PLLC
ALL RIGHTS RESERVED
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Question: “What is Tribal Sovereignty?”

Answer: Indian tribes are “distinct, independent political communities, retaining their original
natural rights” in matters of local self-government. * Although no longer “possessed of the full attributes
of sovereignty,” tribes remain a “separate people, with the power of regulating their internal and social
relations.””® Tn short, Indians possess “the right . . . to make their own laws and be ruled by them.”*

Much like the State government, tribal governments are elaborate entities, consisting of
executive, legislative, and judicial branches. The office of the tribal chairman (like that of the state
governor) and the tribal council (the state legislature) operate the tribe under a tribal constitution and
code of laws.

Question: “Are Tribal Courts Different than State and Federal Courts?”

Answer: Yes. Although Washington’s 25 tribal courts are modeled after” Anglo-American
courts,” Indian courts are significantly different.® Tribal judges, who are often tribal members, are not
necessarily lawyers.

Tribal courts operate under the tribes’ written and unwritten code of laws. Most tribal codes
contain civil rules of procedure specific to tribal court, as well as tribal statutes and regulations. Such
laws outline the powers of the tribal court and may set forth limitations on tribal court jurisdiction.’

A tribe’s code also includes customary and traditional practices, which are based on oral history
and may not be codified in tribal statutes and regulations.”® Tribal judges consider testimony regarding
tribal custom and tradition from tribal elders and historians, who need not base their opinions on
documentary evidence as may be required by state and federal evidentiary rules.

Tribal courts generally follow their own precedent and give significant deference to the decisions
of other Indian courts. However, because there is no official tribal court reporter' and because not all
tribal courts keep previous decisions on file, finding such caselaw can be difficult.” The opinions of
federal and state courts are persuasive authority, but tribal judges are not bound by such precedents.
Nevertheless, Washington’s state courts extend full faith and credit to valid tribal court orders,” and
federal courts grant comity to tribal court rulings."

Before handling a matter in tribal court, counsel must appreciate the character of tribal courts,
pay careful attention to tribal laws and statutes, and understand the fundamental differences between
tribal courts and state and federal courts.

Question: “Can Tribes Be Sued for Damages or Equitable Relief?”

Answer: Probably not. Like other sovereign governmental entities, tribes enjoy common law
sovereign immunity and cannot be sued.” An Indian tribe is subject to suit only where Congress has
“unequivocally” authorized the suit or the tribe has “clearly” waived its immunity'® (for examples of
waiver, see discussion below regarding tribal insurance). There is a strong presumption against waiver
of tribal sovereign immunity."’

The doctrine of sovereign immunity shields tribes from suit for monetary damages and requests
for declaratory or injunctive relief. ®®* However, tribal government officials who act beyond the scope of
their authority are not immune from claims for damages.

Tribes are also immune from the enforcement of a subpoena, e.g., to compel production of
documents. *® Last year, the Ninth Circuit Court of Appeals, in Bishop Paiute Tribe v. County of Inyo,
275 F.3d 893 (2002), certiorari granted, 123 S. Ct. 618, reaffirmed that tribes are immune from
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subpoena enforcement, in barring the execution of a warrant to obtain confidential payroll records for

casinio empioyees The Supreme Court-heard-argument-on-—-BishopPaiute-in-early 2003-and,though
expected by many tribal advocates to reverse the Ninth Circuit, the Court remanded the case for
reconsideration of other issues. As such, Washington tribes remain immune from subpoena enforcement
and county law enforcement cannot use a superior court’s subpoena power as a means to obtain casino
records.

Tribal immunity generally extends to agencies of the tribe” such as tribal casinos, resorts, and
other business enterprises. As many Washington citizens flock to tribal casinos, slip-and-falls and other
tort claims arising on tribal reservations have increased. Nevertheless, courts routinely dismiss personal
injury suits against tribes for lack of jurisdiction.

Therefore, in considering whether to sue a tribe on behalf of an injured party, counsel must
closely evaluate issues of sovereign immunity and waiver. Unless a plaintiff can show clear evidence of
tribal waiver or unequivocal Congressional abrogation, a judge will simply dismiss any suit filed against
a tribe for damages for lack of subject matter jurisdiction.

Question: “Can Tribes Be Sued to Enforce a Contract?”

Answer: Probably not. Tribes retain immunity from suit when conducting business transactions
both on and off the reservation.® Generally, a tribe can only be sued in contract if the agreement
explicitly waived tribal immunity;* a waiver will not be implied.” Nonetheless, the U.S. Supreme Court
recently held that a contractual agreement to arbitrate disputes constitutes a clear waiver of immunity.”
Increasingly, tribes will agree to limited waivers of immunity. Some tribes set up subordinate entities
whose assets, the tribes acknowledge, are not immune from suit, levy, or execution (although assets not
held by the entity remain protected by immunity).”

So, if asked to sue a tribe for breach of contract, counsel should first consider the entity with
which your client contracted ~ i.e., a tribe, which is likely immune from suit; or a subordinate entity, for
which the tribe may have waived its immunity. If asked to create a confract with a tribe, counsel must
explain to his or her client that there may not be any remedy available in the event of a contractual
breach. Counsel should then negotiate with the tribe to reach a meeting of the minds with respect to the
immunity issue. Again, some tribes will agree to a limited waiver.

Question: “Can Tribes Be Sued for Employment Discrimination?”

Answer: Probably not. Both Title VII® and the Americans with Disabilities Act (ADA)*
expressly exclude Indian tribes.*® Similarly, the Ninth Circuit has held that tribes are immune from suit
under the Age Discrimination in Employment Act (ADEA).* Tribes are also immune from suit under
42 U.S.C. 1983.% Likewise, state discrimination laws do not apply to tribal employers.

Tribally-owned entities are generally not subject to state and federal discrimination laws either.
Tribal officials are also immune from suit arising from alleged discriminatory behavior, so long as they
acted within the scope of their authority.® In short, any employment suit against a tribe or its officials
based upon federal or state discrimination law will likely be dismissed for lack of subject matter
jurisdiction.

Washington’s tribes have become one of the State’s largest employers. As a result, non-Indians’
employment records and documents concerning tribal employment practices are increasingly becoming
the focus of discovery, even in litigation against non-tribal entities. If the employee is a party, his or her
employment records are discoverable if they are in the employee’s custody or control. However, under
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the doctrine of sovereign immunity, a court cannot subpoena a tribe to produce the employee’s records.®

By the same foken, a COUTt cannot Compel @ tribe — or Interior or BIA™ =to provide-documents-about-the
tribe’s employment practices, i.e., matters “internal” to the tribe.

Question: “Can Tribes Be Sued for Violation of Labor and Employment Laws?”

Answer: Maybe. The circuits are split regarding the application of federal regulatory
employment laws to tribal employers. The Ninth Circuit has applied the Occupational Safety and Health
Act (OSHA) * and the Employee Retirement Income Security Act (ERISA)* to tribes, reasoning that
such statutes of general applicability govern tribal employment activity because Indian tribes are not
explicitly exempted from the laws.* The Seventh and Second Circuits have adopted the Ninth Circuit’s
rationale and also applied OSHA and ERISA to tribes, * and the Seventh Circuit leans toward
application of Fair Labor Standards Act (FLSA)* to tribal employers.

Conversely, the Tenth and Eight Circuits have refused to apply to tribes such laws as OSHA,
ERISA, FLLSA, and the National Labor Relations Act (NLRA), * because doing so would encroach upon
well-established principles of tribal sovereignty and tribal self-governance.* While the Ninth Circuit’s
rulings that apply federal employment statutes of general applicability to tribes are binding in
Washington, and the decisions of the Seventh and Second Circuits serve as persuasive precedent, state
labor laws and workers’ compensation statutes remain inapplicable to tribal businesses. *

"\Questicn: “Where Should a Claim Be Filed that Arises on the Reservation?”’

Answer: It depends. Subject matter jurisdiction of tribal, state or federal courts depends largely
upon (1) whether the defendant is an Indian or non-Indian person or entity;” and (2) whether the act
occurred on Indian fee or allotted lands, non-Indian-owned reservation lands, or even a state right-of-
way on the reservation. * These two complex issues should be the first area of inquiry for any question
regarding jurisdiction over a dispute arising on a reservation.

Tribal courts have jurisdiction over a suit by any party — Indian or non-Indian — against an Indian
person, a tribe, or tribal entity for a claim arising on the reservation.* Jurisdiction over lawsuits between
non-Indians arising on the reservation lies in state court.™® So, assuming the plaintiff is prepared to show
clear or unequivocal waiver of tribal immunity, counsel should file any tort claims arising on Indian.
Jands or in tribal casinos, in tribal court.

Specifically, state courts have jurisdiction over any dispute arising from an auto accident
occurring on a state right-of-way through the reservation; including a dispute between non-Indian
citizens, ' and a suit by an Indian against a non-Indian. * As such, common claims that arise on
Washington State highways running through reservations should be brought in state court.

Question: “Can Non-Indians Be Sued in Tribal Court?”

Answer: It depends. Generally, a tribal court can only assert jurisdiction over a claim against a
non-Indian person or entity when “necessary to protect tribal self-government or to control internal
relations.” * Essentially, a tribal court only has jurisdiction over the reservation activities of non-Indian
parties “who enter consensual relationships with the tribe . . . through commercial dealing, contract,
leases, or other arrangements.”* As such, a tribal court likely possesses jurisdiction over any litigation
arising from a contract with a tribe.




State courts may exercise jurisdiction over a non-Indian person or entity for a claim arising on
the-reservation—"—Federal-courts-rmay-assertjurisdiction-over-a-claim-against-a-non-Indian-party-based
upon reservation activities if there is federal question jurisdiction, *® or diversity jurisdiction. ¥ Thus,
absent a contractual relationship with the tribe, non-Indian parties can only be sued in state or federal
court.

Question: “Can Non-Indians Challenge the Assertion of Tribal Court Jurisdiction?”

Answer: Yes. If sued in tribal court, non-Indian persons or entities can challenge the tribal
court’s assertion of jurisdiction in federal court. However, federal courts typically stay their proceedings
to allow the tribal court to determine its own jurisdiction. ® Thus, before challenging a tribal court’s
assertion of jurisdiction in federal court, counsel must first exhaust tribal remedies. *

In any case, a tribal court first decides jurisdiction over non-Indian parties. If the tribal court
rules that it has jurisdiction, it proceeds with the case. If the federal court later agrees that the tribal
court had jurisdiction, it will not relitigate the case. ® Therefore, counsel should thoroughly present the
merits of his or her client’s case to the tribal judge, as there may not be a subsequent opportunity to do
so in federal court. In doing so, counsel should be ever mindful of the unique aspects of tribal courts
described above.

Question: “Who Can Be Prosecuted in Tribal Court?”

Answer: No. Tribal courts do not have general criminal jurisdiction over non-Indian crimes
occurring on the reservation. ® However, tribal courts do retain the power to exclude any unwanted
person from their reservations.

Jurisdiction for non-Indian criminal offenses on the reservation lies with state or federal courts: ©
Crimes committed on the reservation by non-Indians against non-Indians are subject to state
jurisdiction.* Also, although unsupported by federal law, Washington state courts typically try non-
Indians for traffic and other minor offenses occurring on the reservation. Federal courts have
jurisdiction under the General Crimes Act® over reservation crimes committed by non-Indians against
Indians or Indian “interests” (e.g., property). %

The U.S. Supreme Court decision holding that tribes have no criminal jurisdiction over non-
Indians arose in Western Washington. ¥ As a result, Washington’s tribes are very aware of that bright-
line rule, and rarely, if ever, will a non-Indian face tribal court prosecution in for reservation offenses.

Generally, in the absence of federal statutes that limit tribal jurisdiction,® tribal criminal
jurisdiction over Indians in Indian Country is complete, inherent and exclusive.® Under Public Law 280
and subsequent state legislation, the State of Washington has assumed criminal jurisdiction over Indians

on Indian lands in eight enumerated areas.”” Some Washington tribes, however, have retroceded from
the state’s jurisdiction and restored criminal jurisdiction over Indians on their lands to the tribe’s courts.

In 1990, the U.S. Supreme Court ruled in Duro v. Reina,” that state or federal courts also had
jurisdiction over on-reservation crimes of Indians who are not members of the tribal community in
which the crime occurred. However, Congress quickly overrode Duro, and affirmed the “inherent
power of Indian tribes . . . to exercise criminal jurisdiction over all Indians.”” The Ninth Circuit upheld
the statute — commonly known as “the Duro fix” — in an opinion issued in 2001.” Thus, absent federal
statutes that limit tribal jurisdiction,™ Washington tribal courts retain jurisdiction over crimes comrnitted
by any Indian (member or nonmember) on the reservation.
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Conclusion

Washington State is witnessing firsthand both the tremendous rise in tribal economic
development, and an array of legal disputes between Indians and non-Indians. Indeed, Indian law
principles impact litigation and transactional practices, and intersect general tort, contract, employment,
and criminal law. Further, Indian law issues implicate tribal, state and federal court practice and
challenge an advocate’s understandings of procedural and jurisdictional principles. For these reasons, it
is vital that you recognize and understand the Indian law issues that you and/or your constituents will
inevitably encounter in Washington.

Mr. Galanda is an associate with the Seattle-Portland law firm Williams, Kastner & Gibbs, PLLC. He
is a descendant of the Nomlaki and Concow Tribes, and an enrolled member of the Round Valley Indian
Confederation in Northern California. He is past-President of the Northwest Indian Bar Association,
and Chair of the Washington State Bar Association Indian Law Section. Mr. Galanda can be reached at
(206) 628-2780 or ggalanda@wkg.com.
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Tulalip Rules of Professional Responsibility Rules for Non-Lawyers Spokespersons
(Adopted from Washington State Rules of Professional Conduct)

1. Diligence: (WA RPC 1.3)
a. A spokesperson shall be diligent and prompt when representing a client.

2. Communication: (RPC 1.4)
a. A spokesperson shall:
i. Keep the client informed on the case status, and
ii. Explain the matter so the client can make an informed decision.

3. Confidentiality: (RPC 1.6) -
a. A spokesperson shall not reveal client’s secrets or confidences except:
i. Reveal what is reasonably necessary to carryout the representation,

or ’

ii. Client consents, or

iii. Prevent client from committing crime, or

iv. Defend a suit filed by the client against the spokesperson, or

v. Spokesperson may inform the court of a breach of fiduciary duty
when the client is a court appointed fiduciary, guardian or trustee
and the client has breached the fiduciary responsibility.

4. Conflict of Interest; General Rule: (RPC 1.7)
a. A spokesperson cannot represent a client if:
i. There would be a conflict of interest with another client, or
il. There would be a conflict of interest with the spokesperson.
b. Conflicts rules can be waived if the spokesperson reasonably believes the
representation would not be adversely affected and the client understands
the conflict and waives the conflict in writing.

5. Conflict of Interest; Prohibited Transactions; Current Client: (RPC 1.8)
a. A spokesperson representing a client cannot:
i. Enter into a business transaction,
il. Acquire an interest adverse to the client.
b. An above transaction can be waived if:
i. The terms are fair and reasonable to the client, and
ii. Terms are disclosed to the client in writing, and
iii. The client has opportunity to seek independent counsel, and
iv. The client consents.
c. The spokesperson cannot use client’s secrets or confidence to the client’s
disadvantage unless the client consents in writing after consultation.
d. A spokesperson cannot prepare a legal document giving the spokesperson
a substantial gift unless spokesperson is the client’s parent, child, sibling
or spouse.



e. A spokesperson cannot negotiate for the literary or media rights to the
matter of the representation until after the representation has ended.

f. A spokesperson cannot advance client money or guarantee financial
assistance except for court costs.

g. A Spokesperson shall not accept compensation from someone other than
the client unless:

i. Client consents, and
ii. There is no interference with the spokesperson’s independence or
judgment, and
iii. Client’s secrets and confidences are protected

h. When representing more than one client, the spokesperson shall not make

agreements for a joint settlement or joint plea agreement unless:
i. After the terms of all the claims or pleas are disclosed,
ii. All the clients consent.

i. A spokesperson shall not make an agreement to limit the spokesperson’s
malpractice liability before the representation.

j. A spokesperson shall not settle a claim with an unrepresented client
without first advising the client to seek independent representation in
writing.

k. A spokesperson shall not represent a client against another person who is
represented by the onkesperso__ s parent, child, sibling or spouse.

1. A spokesperson shall not acquire a proprietary interest in the law suit
except: '

i. A lien granted by law to secure fees or expenses
ii. Reasonable contingent fees

m. A spokesperson shall not have sexual relations with a current client unless
a consensual relationship existed at the time the representation
commenced.

Conflict of Interest; Former Client: (RPC 1.9)
a. A spokesperson who represented a client in a matter cannot:
i. Represent another client in the same matter against the former

client.
ii. Use confidences or secrets to the disadvantage of the former client.

Meritorious Claims and Contentions: (RPC 3.1)
a. A spokesperson shall not bring or defend a suit or issue unless there is a

good faith argument for doing so.

Expedite Litigation: (RPC 3.2)
a. A spokesperson shall try to resolve the matter in litigation quickly so long
as it is consistent with the client’s interest.

Candor Toward the Tribunal: (RPC 3.3)
a. A spokesperson shall not knowingly:
1. Lie to the court



1. Fail to disclose a fact that is not a secret or confidence when it is
_ necessary to avoid helping in criminal or fraudulent conduct.

b. A spokesperson shall not offer evidence that the spokesperson knows to
be false

c. Ifthe spokesperson offered material evidence and later realized it was
false, the spokesperson shall inform the court unless doing so would
breach client’s confidence or secrets.

d. A spokesperson may refuse to offer evidence the spokesperson believe is
false.

10. Fairness to Opposing Party and Counsel: (Rule 3.4)
a. A spokesperson shall not:
1. Obstruct another party’s access to evidence or alter, destroy,
conceal evidence or counsel another to do so without legal basis, or
ii. Falsify evidence, or
iii.  Disobey a court order, or
iv. Make frivolous discovery request, or
v. Fail to comply with proper discovery requests.

11. Truthfulness in Statement to Others: (Rule 4.1)
a. A spokesperson shall not knowingly:
i. Lieto a third person
ii. Failure to disclose a fact that is not a secret or confidence when it
is necessary to avoid helping in criminal or fraudulent conduct.

12. Communication with Persons Represented by Counsel: (Rule 4.2)
a. A spokesperson shall not communicate with a party who is represented by
an attorney or another spokesperson without the opposing attorney or
spokesperson’s consent.

13. Dealing with Unrepresented Person: (Rule 4.3)

a. When communicating with an unrepresented person on a client’s behalf,
the spokesperson shall not state or imply that the spokesperson is
disinterested. If the unrepresented person misunderstands the
spokesperson’s role in the matter, the spokesperson shall make reasonable
effort to correct the misunderstanding.

14. Respecting the Rights of Third Person: (Rule 4.4)
a. Inrepresenting a client, a spokesperson shall not use means with no
substantial purpose other than to embarrass, delay or burden a third
person, or violate the legal right of such person.



